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Bran

& ASSOCIATES

attorneys at law

572 West Main Street - P.0). Box 26865 - Trappe PA 19426 - Phonc: 610.489.9199 - Fax: 610.489.6815

Robert L. Brant - Wendy Feiss McKenna - Blake E. Dunbur. Jr. - Robert D. Reber, Jr.

October 4, 2016

Via email tryanfworcestertwp.com

Tommy Ryan, Manager
Worcester Township
1721 vValley Forge Road
P. O. Box 767
Worcester, PA 19490

RE: Worcester Township - Proposed Stormwater Ordinance

Dear Tommy:

At your direction, we reviewed the proposed Stormwater
Ordinance which, as you know, is a highly technical and
comprehensive Ordinance. It applies to all land development and
construction of a permanent and temporary nature within the
Township when certain area thresholds are reached. The basic
threshold is that proposed impervious surface areas in excess of
1,200 square feet fall within the requirements of the Ordinance.
There are numerous exceptions in the Ordinance as well as a
provision for hardship waiver. In addition to the Ordinance itself,
we reviewed the various comments made by others, including Joe
Nolan’s input. Our comments are as follows.

T Financial Security.

From a legal standpoint, there are several financial security
requirements included in the Ordinance. Generally, stormwater
facilities would be considered improvements under the
Municipalities Planning Code for purposes of requiring performance
and maintenance financial security (Section 509 MPC).

In one instance (Section A below), the Ordinance requires an
unspecified cash payment, the authority for which is not clear
although I spoke to Joe Nolan who indicated that it simply was an
“in lieu of” fee. Additionally, there is a ten year maintenance
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fund required (Section C below.) The financial security provisions
of the draft Ordinance are as follows:

A. Section 129-18(C) (26) (page 45) of the Ordinance
requires that upon completion of stormwater facilities and
dedication to the Township, the developer shall provide “ecash
payment in the amount established by Resolution by the
Worcester Township Board of Supervisors”, to help mitigate
the future financial burden of such facilities. There are no
guidelines or other formula included in the Ordinance to
determine the amount of the cash payment.

B. Section 129-37 (page 66) provides for a performance
guarantee in the form of financial security for the timely
installation and proper construction of all stormwater
management controls.

C., Section 129-42 (page 69) of the Ordinance provides
for the establishment cf a stormwater maintenance fund upon
dedication to the Township which shall cover estimated costs
for maintenance and inspections for a period of ten years.
Again, there is no formula fcr determination of the amount of
this fund.

D. Section 129-35 (page 66) of the Ordinance provides
that the Township shall establish a fee schedule by Resolution
to defray costs associated with planning review,
construction, inspection and other administrative costs.

II. Review of Comments.

As indicated, several comments have been provided to the draft
Ordinance by others, including the Township Engineer, some of which
specifically request Solicitor review. They are as follows:

A. Section 129-38 H. (page 68). The final sentence
should be changed to provide that, “failure to pay all costs
described above may be subject to the imposition of a lien by
the Township against the property in question”, instead of
“owner”. We have made this change to the Ordinance.

B. Section 129-40 Maintenance Agreement for Privately
Owned Stormwater Facilities (page 68). A note suggests that
the Solicitor should rewrite this section, but I don’‘t see
any reason to do so. No change is required.
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G Section 129-41 C, Stormwater Management Easements
(page 69). Again, there is no need for change in the language.

D. Enforcement and Penalties.

L Section 129-49. Right-of-Entry (page 72).
No change is required.

Zis Section 129-50. Notification. (page 72).
No change is required.

3 Section 129-51. Enforcement. (page 72).
Section 12%9-51 D. (page 73) should include
an appeal process of a suspended permit for
a hearing before the Board of Supervisors.

4. Section 129-52 C. (5). Violations Deemed a
Public Nuisance (page 74) should provide
for “reimbursement” to Worcester to cover
administrative and remediation costs rather
than “payment of a fine”. We have made this
change to the Ordinance.

5. Section 128-53. Penalties (page 74) should
provide for a “summary offense’” rather than
a misdemeanor. We have made this change to
the Ordinance.

III. Stormwater Management Facilities Operation and
Maintenance Agreement (Appendix D to Draft Ordinance) .

Appendix D to the proposed Ordinance, a Stormwater Management
Facilities Operation and Maintenance Agreement, requires the
property owner to maintain the facility going forward in the event
that it is not dedicated to the Township. The Agreement provides
that in the event that the property owner does not properly
maintain the facility, the Township is authorized to enter onto
the property and take whatever actions deemed necessary to maintain
the facilities (paragraph 1.G.4.). While paragraph 1.G.5. of the
Agreement provides for the reimbursement to the Township for
expenses incurred in maintenance of facilities, it does not
authorize the Township to register a lien against the property if
the owner fails to reimburse the Township for such costs. The
Agreement should also include specific reference to applicable
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financial security required, specifically fees for review and
inspection by the Township Engineer.

IV. Second Class Township Code Amendments.

It should also be noted that there was a recent amendment to
the Second Class Township Code which authorizes the assessment of
fees generally to fund the construction, maintenance and
operations of stormwater management facilities. Under Section
67705 of the Second Class Township Code a township may assess
reascnable and uniform fees for this purpose. However, this new
fee authorization is not included in the draft Ordinance. Any fee
levied by the township under this Section of the Second Class
Township Code must be by one of the following methods:

1, On all properties in the Township;

24 On all properties benefiting by a specific stormwater
project;

3. By establishing a stormwater management district and
assessing the fee on all property owners in the
district.

This amendment was effective August 30, 2016, and as indicated, is
not included in the Stormwater Ordinance.

Should you require additional information or wish to discuss
this matter further, please do not hesitate to contact me.

Very truly yours,

e €. undan Q.o

Blake E. Dunbar, Jr.
BED/mk£
cc: Robert L. Brant, Esquire




